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STATEMENT OF THE | SSUE

The issue is whether Respondent conmmtted the acts all eged
in the Anended Admi nistrative Conplaint, and if so, what
di sci pline should be inposed.

PRELI M NARY STATEMENT

Through a three-count Adm nistrative Conpl ai nt dated
July 27, 2004, Petitioner alleged that Respondent *“engaged in
i nappropriate conduct with students by assisting themin
answering the questions” on the 2003 Fl ori da Conprehensive
Assessnent Test (FCAT), and based thereupon, Petitioner
recomended that the Education Practices Conmm ssion (Conmm ssion)
“i mpose an appropriate penalty pursuant to the authority
provided in Sections 1012.795(1) and 1012.796(7), Florida
Statutes.”

Respondent tinely requested a hearing on the allegations in
t he Admi nistrative Conplaint, and on Cctober 6, 2004, this
matter was referred to the Division of Adm nistrative Hearings
(Division) for the assignnent of an administrative |law judge to
conduct the hearing requested by Respondent.

The final hearing was initially schedul ed for Decenber 2-3,
2004, but it was subsequently reschedul ed for January 25-26,
2005, on Petitioner’s unopposed notion.

Petitioner’s unopposed notion to file an Anended

Adm ni strative Conplaint was granted t hrough an Order dated



January 18, 2005. The nine-count Amended Adm nistrative
Conpl ai nt al |l eged additional statute and rule violations, but it
did not include any additional factual allegations.

At the final hearing, Petitioner presented the testinony of
Victoria Ash; Rebecca Fl eck; Pam Burnaham students B.B. (girl),
RC, CM, AP, BB (boy), CF., B.Z and K J; and Sue Ranew,
who was accepted as an expert regarding the professional
standards for educators. Petitioner's Exhibits P-1 through P-11
were received into evidence.?!

Respondent testified at the final hearing in her own behal f
and al so presented the testinony of Kinberly Henry, Me
Robi nson, and student J.M Respondent's Exhibits R2 and R 3
were received into evidence.

The two-volunme Transcript of the final hearing was filed on
February 14, 2005. The parties initially requested 20 days from
that date to file their proposed recormmended orders (PRGs), but
t he deadl i ne was subsequently extended to March 14, 2005, at the
parties’ request. The parties' PRGs were tinely filed, and have
been gi ven due consi deration.

FI NDI NGS OF FACT

1. Respondent holds, and at all relevant tinmes, held a

valid Florida Educator’s Certificate.



2. Respondent is and, at all relevant tinmes, was a fifth-
grade teacher at Avon Park El ementary School in H ghl ands
County.

3. Respondent has been an el enentary school teacher for 19
years. She taught fourth and fifth grade at Zolfo Springs
El ementary School in Hardee County from 1986 through the end of
t he 2000- 01 school year. She started teaching at Avon Park
El ementary School at the beginning of the 2001-02 school vyear.

4. Respondent is currently on a year-to-year contract.

Her contract was renewed for the 2003-04 and 2004- 05 schoo
years notw thstanding the allegations in this case, which
occurred during the 2002- 03 school vyear.

5. Respondent has not had any disciplinary problens over
the course of her career, and other than the allegations in this
case, she has never been accused of any unethical or
unpr of essi onal conduct.

6. Respondent has al ways received good annual perfornmance
eval uati ons. Respondent’s nost recent perfornmance eval uations -
- for the 2002-03 and 2003- 04 school years — state that she
“meets or exceeds expectations” in all categories, including the
category that assesses whether Respondent “act[s] in a
pr of essi onal and ethical manner and adhere[s] to the Code and

Principles of Professional Conduct.”



7. Consistent with the information in Respondent’s annual
performance eval uations, the principal at Avon Park El enmentary
School, who is Respondent’s current supervisor, testified that
Respondent “does a good job” as a teacher and that she val ues
Respondent quite highly as a teacher; the fornmer principal at
Zolfo Springs Elenmentary School, who was Respondent’s supervi sor
for approximately five of the years that Respondent taught at
that school, testified that Respondent’s reputation for
conplying with the code of ethics is “excellent” and that
Respondent al ways “nonitored and cheri shed” her professionalism
one of Respondent’s co-workers at Avon Park El enmentary School
testified that Respondent is “a very effective and professiona
teacher”; and the students who testified at the hearing
characteri zed Respondent as a good teacher.

8. Respondent has adm nistered the FCAT to her students
since the test’s inception in the 1990s, and as a result, she is
very famliar with what teachers can and cannot do when
adm ni stering the test.

9. Respondent and other teachers at Avon Park El enentary
School received training on the admnistration of the 2003 FCAT
and as part of the training, Respondent received a copy of the
Test Adm nistration Manual for the 2003 FCAT.

10. The Test Adm nistration Manual is published by the

state Departnent of Education (Departnent) and is distributed to



teachers by the testing coordinators at each school. The
school -1 evel testing coordinators report to a testing

coordi nator at the school district level, who is ultimately
responsi ble for the admnistration of the FCAT to the district’s
students.

11. The Test Adm nistration Manual summarizes the “dos and
don’ts” of test admnistration for the FCAT. It also includes a
copy of the statute and rul e governing test security, which for
t he 2003 FCAT were Section 228.301, Florida Statutes, and
Fl orida Adm nistrative Code Rule 6A-10.042.

12. On the issue of test security, the Test Adm nistration
Manual expl ai ns that:

it is not appropriate to talk with

[ students] about any test itemor to help

t hem answer any test item For exanple, if
students finish the test before the allotted
time for the session has el apsed, or have
not attenpted to conplete a question, it
woul d be appropriate to encourage themto go
back and check their work. It is not
acceptable to provide the students with any
information that would allow themto infer
the correct answer, such as suggesting that
they m ght want to check their work on a
specific question. (Enphasis in original).

13. The FCAT is required by state law to be adm ni stered
annually to public school students in the third through tenth

grades to neasure the students’ proficiency in reading, witing,

sci ence, and mat h.



14. The FCAT neasures the students’ perfornmance agai nst
state standards. The Norm Referenced Test (NRT), which is
adm nistered in conjunction with the FCAT, neasures the
students’ performance in math and readi ng agai nst nati onal
st andar ds.

15. The FCAT is an inportant test, both to students and
the schools. The student’s pronotion to the next grade and/ or
cl ass placenent is affected to sonme degree by his or her
performance on the FCAT. The school’ s grade, which has an
i npact on the funding that the school district receives fromthe
state, is also affected to sone degree by the students’
per formance on t he FCAT.

16. The math and readi ng portions of the 2003 FCAT were
adm nistered to fifth graders on Mnday through Wdnesday,

March 3-5, 2003. The science portion of the FCAT and the NRT
were adm ni stered the foll owi ng week, on Mnday through
Wednesday, March 10-12, 2003.

17. Throughout the 2002-03 school year, Respondent “taught
t he FCAT” and gave her class practice FCAT questions. She used
the questions as teaching tools and to help prepare her students
for the actual FCAT.

18. Respondent woul d sonetinmes explain the wordi ng of the

practice questions to her students and, as needed, she would



provi de the students other assistance, both individually and as
a class, while they were working on the practice questions.

19. On Friday, February 28, 2003, Respondent adm ni stered
two practice tests to her students in which she tried to
simul ate the environnent in which the students woul d be taking
t he actual FCAT the follow ng week. For exanple, the tests were
ti med and Respondent wal ked around the room as she proctored the
t ests.

20. Respondent hel ped the students during the practice
tests as she had done with the practice questions adm ni stered
t hroughout the year. At one point, she stopped the test and
reviewed a math problemon the board with the class because she
observed a nunber of students having problens with a particul ar
guesti on.

21. Respondent adm nistered the math and readi ng portions
of the actual FCAT to 18 students in her homeroom class on
March 3-5, 2003. None of those students were exceptional
education students who were entitled to special acconmopdati ons.

22. Respondent did a 15 to 20 mnute “mni-review each
nmorni ng that the students were taking the actual FCAT during
whi ch she went over term nology and concepts that the students
m ght see on the test that day.

23. Respondent started the adm nistrati on of the actual

FCAT by reading the directions verbatimfromthe “scripts” in



the Test Adm nistration Manual. Once the students began taking
the test, she nonitored them from her desk and she al so wal ked
around the roomon a periodic basis. Respondent also went to
students’ desks when they raised their hands.

24. The Test Adm ni stration Manual contenpl ates that
students m ght raise their hands and ask questions during the
test; indeed, the “scripts” that the teacher is required to read
verbati m state nore than once, “Please raise your hand if you
have any questions.”

25. Respondent denied giving the students any assi stance
in answering the test questions on the actual FCAT.

26. According to Respondent, when a student asked her
about a particular test question, she told the student that “I

can’t help you,” “go back and re-read the directions,” “do the
best you can,” or other words to that effect. The Departnent’s
testing coordinator, Victoria Ash, testified that responses such
as those are acceptable.

27. Respondent al so nmade a general statenent to the cl ass
during the test rem nding the students to go back and check
their work if they finished the test before the allotted tine
expired. M. Ash testified that a general rem nder such as that
is “absolutely acceptable.”

28. Respondent’s testinony was corroborated by student

J.M, who credibly testified that he recalled nore than once



heari ng Respondent tell other students that she could not help
them during the actual FCAT.

29. Several students testified that Respondent hel ped them
during the actual FCAT by explaining words that they did not
under st and, explaining how to solve math probl ens, and/or by
suggesting that they check their work on particul ar probl ens.
That testinony was not persuasive because it |acked specificity
and precision, and other than A.P., B.B. (boy), and K J., the
students testified that they were not certain that the help they
remenbered receiving was on the actual FCAT rather than on the
practice tests that they were given by Respondent. Wth respect
to B.B. (boy), the undersigned did not find his testinony
per suasi ve because he also testified that Respondent hel ped the
entire class with a math problem during the actual test, which
contradicted the statenents given by the other students and
whi ch suggests that he was recalling events fromthe practice
test during which Respondent gave such help to the entire class.
Wth respect to A/P. and K. J., the undersigned did not find them
to be particularly credible wi tnesses based upon their deneanors
whil e testifying.

30. There were other inconsistencies in the students’
accounts of Respondent’s adm nistration of the FCAT that make
their testinony generally unpersuasive. For exanple, B.B.

(girl) testified that Respondent played classical nusic during

10



the actual test, which was not corroborated by any ot her student
in the class and was contradi cted by Respondent’s credible
testinony that she played nusic during the practice tests to

rel ax the students but that she and the other fifth-grade
teachers at Avon Park El enentary School nade a consci ous
decision not to play nusic during the actual FCAT

31. As aresult of the students’ apparent confusion
regardi ng events occurring during practice tests rather than the
actual FCAT, the inconsistencies in the students’ accounts of
the events during the adm nistration of the test, the general
| ack of specificity and precision in the students’ accounts of
the events, and Respondent’s credible denial of any w ongdoi ng,
t he evi dence does not clearly and convincingly establish the
truth of the allegations agai nst Respondent.

32. In making the foregoing finding, due consideration was
given to the investigation undertaken by the district-I|evel
testing coordi nator, Rebecca Fleck, at the time of the
al | egati ons agai nst Respondent, and the materials generated
t hrough that investigation.

33. The reason for the investigation was a phone call that
Ms. Fleck received on Wednesday, March 5, 2003, froma
Depart nent enpl oyee who told Ms. Fleck that the Departnent had
recei ved an anonynous conpl ai nt about Respondent’s

adm ni stration of the FCAT.

11



34. Ms. Fleck went to Avon Park El enentary School on
Friday, March 7, 2003, to investigate the conplaint. On that
date, she net with the school’s assistant principal and
interviewed several of the students in Respondent’s class. She
al so spoke briefly with Respondent to “get her side of the
story,” which consistent with her testinony at the hearing, was
an unequi vocal denial of any w ongdoi ng.

35. Ms. Fleck decided, based upon the student interviews,
t hat Respondent should not adm ni ster the science portion of the
FCAT or the NRT the followi ng week. As a result, Respondent was
assigned to work at the school district office on March 10-12,
2003, while her students were taking the tests on those dates.

36. Ms. Fleck also decided to interview and get statenents
fromall of the students in Respondent’s class, which she did on
the foll owi ng Monday and Tuesday, March 10 and 11, 200S3.

37. On those days, the students were called to the
principal’s office in groups of two or three and they were asked
to fill out a questionnaire devel oped by Ms. Fleck. Pam
Burnaham the principal of Avon Park El enmentary School, and Ms.
Fl eck supervised the students while they filled out the
guesti onnai res.

38. The students were not told that Ms. Fleck was

i nvestigating alleged wongdoi ng by Respondent; they were told

12



that the purpose of the questionnaire was to find out about
t heir “FCAT experience.”

39. M. Fleck testified that she was confident that the
students understood that the questionnaire related only to the
actual FCAT and not any of the practice tests adm ni stered by
Respondent; however, Ms. Burnahamtestified that she did not
pl ace any enphasis on the distinction, and as noted above, the
students’ testinony at the hearing indicates that they nmay have
been confused on this issue.

40. Ms. Fleck concluded based upon the students’ responses
on the questionnaires that Respondent “coached” the students
during the adm nistration of the actual FCAT. As a result, she
invalidated the tests of all 18 students in Respondent’s class.

41. Ms. Fleck’s decision to invalidate the students’ tests
was not unreasonabl e based upon what she was told by the
students, which she believed to be true; however, the
invalidation of the tests is not sufficient in and of itself to
i npose di scipline on Respondent because, as di scussed above, the
truth of the students’ allegations was not clearly and
convi nci ngly proven at the hearing.

42. Several of the students gave witten statenents to a
Departnent investigator in |ate May 2003 regardi ng the hel p that
they recall ed being given by Respondent on the FCAT. No wei ght

is given to those statenments because no credible evidence was
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presented regardi ng the circunstances under which the statenents
were made, the statenents were nmade several nonths after the
events described in the statenents, and as was the case with the
guestionnaires the students filled out for Ms. Fleck, the
undersi gned is not persuaded that the students understood at the
time they were giving the statenents that they were descri bing
events that occurred during the actual FCAT rather than the
practice tests that they were given by Respondent.

43. There is no persuasive evidence that any of the
students in Respondent’s class whose tests were invalidated
suffered any adverse educati onal consequences. Even though the
school admi nistrators did not have the benefit of the students’
FCAT scores for purposes of placenent and/or devel oping a
remedi ati on plan, they had other information on which they could
make those decisions, including the students’ scores on the NRT,
whi ch was admi ni stered the week after the FCAT and was not
i nval i dat ed.

44. O her than being reassigned to the school district
of fice during the adm nistration of the NRT, Respondent did not
suffer any adverse enpl oynent consequences fromthe school
district as a result of the students’ allegations and/or the
i nval i dation of the students’ tests. To the contrary,

Respondent continued to get good performance reviews and her

14



contract has been renewed twi ce since the adm nistration of the
2003 FCAT.

45. Respondent did not adm nister the 2004 FCAT because
this case was still pending. She was given other duties at Avon
Park El enentary School while her students were taking the 2004
FCAT.

CONCLUSI ONS OF LAW

46. The Division has jurisdiction over the parties to and
subject matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 1012.796(6), Florida Statutes (2004).

47. The Commi ssion is the state agency responsible for
taki ng disciplinary action against certified teachers, when
appropriate. See 8 1012.79(7)(b), Fla. Stat. (2004).

48. Petitioner is the state official responsible for
prosecuting conplaints against certified teachers. See
§ 1012.796(6), Fla. Stat. (2004).

49. Petitioner has the burden to prove the allegations in
t he Amended Administrative Conplaint by clear and convinci ng

evi dence. See Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

50. The clear and convincing evidence standard requires
t hat :

the evidence nust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly remenbered; the testinony
nmust be precise and explicit and the

W t nesses nust be | acking confusion as to

15



the facts in issue. The evidence nmust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

In re Davey, 645 So. 2d 398, 404 (Fla. 1994) (citation omtted).

See al so Westinghouse Elec. Corp., Inc. v. Shuler Bros., Inc.,

590 So. 2d 986, 988 (Fla. 1st DCA 1991) (“Although [the clear
and convinci ng evi dence] standard of proof may be nmet where the
evidence is in conflict, . . . it seens to preclude evidence
that is anbi guous.”).

51. The substantive law codified in the 2002 edition of
the Florida Statutes and the Departnent’s rules applies in this
case because the acts alleged in the Anended Admi nistrative

Conpl ai nt occurred in March 2003. See Heath v. State, 532 So.

2d 9, 10 (Fla. 1st DCA 1988) (“[T]he statutes in effect at the
time of commission of a crinme control as to the offenses for
whi ch the perpetrator can be convicted, as well as the

puni shment s whi ch may be inposed.”).

52. The applicable |aw includes the “Florida K-20
Educati on Code” codified in Chapters 1000 through 1013, Florida
Statutes (2002), which becane effective on January 7, 2003. See
Ch. 2002- 387, Laws of Fla.

53. Count 1 of the Amended Admi nistrative Conpl ai nt

al | eges that Respondent violated Section 1012.795(1)(c), Florida

16



Statutes (2002), which authorizes the Conmi ssion to discipline a
certified teacher that “[h]as been guilty of gross imorality or
an act involving noral turpitude.”

54. According to prior Conm ssion decisions, “gross
immorality” is nore egregious than nere immorality and invol ves
acts of serious msconduct that constitute a flagrant disregard
of proper noral standards, and “noral turpitude” involves acts
of vileness or depravity, which violate the basic noral
standards that one owes to his fellow man and to society as a

whole. See, e.g., Crist v. D Agostino, Case No. 04-0664PL, 2004

WL 1474373, at *5 (DOAH June 28, 2004; EPC Nov. 23, 2004)
(citations omtted).

55. The evidence was not clear and convincing that
Respondent provi ded her students with any inappropriate
assi stance during the actual 2003 FCAT and, as a result,
Petitioner failed to prove that Respondent viol ated Section
1012. 795(1)(c), Florida Statutes (2002). Moreover, even if the
all egations in the Anended Adm ni strative Conpl aint had been
proven, they would not rise to the level of gross immrality or

nmoral turpitude as defined above. See Cist v. (Goggins, Case

No. 03-2382PL, 2003 W. 22767447, at **6-7 (DOAH Nov. 20, 2003;
EPC Feb. 4, 2004) (teacher's failure to follow proper testing
procedure was professionally inappropriate, but it did not rise

to the level of gross immorality or noral turpitude).

17



56. Count 2 of the Anended Adm nistrative Conpl ai nt
al | eges that Respondent violated Section 1012.795(1)(f), Florida
Statutes (2002), which authorizes the Commi ssion to discipline a
certified teacher that “has been found guilty of personal
conduct which seriously reduces that person's effectiveness as
an enpl oyee of the district school board.”

57. The evidence was not clear and convincing that
Respondent provi ded her students with any inappropriate
assi stance during the actual 2003 FCAT. Moreover, the evidence
was not clear and convincing that the Respondent’s effectiveness
as a teacher was reduced as a result of the allegations agai nst
her; she continued to receive good perfornmance reviews and have
her contract renewed after the allegations and, notw thstandi ng
the allegations, the principal at Avon Park El enentary School
testified that she still values Respondent as a nenber of the
school’s teaching staff. Accordingly, Petitioner failed to
prove that Respondent violated Section 1012.795(1)(f), Florida
Statutes (2002).

58. Count 3 of the Amended Admi nistrative Conpl aint
al | eges that Respondent violated Section 1012.795(1)(i), Florida
Statutes (2002), which authorizes the Comm ssion to discipline a
certified teacher that “[h]as violated the Principles of
Pr of essi onal Conduct for the Education Profession prescribed by

State Board of Education rules.”
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59. The Principles of Professional Conduct for the
Education Profession are contained in Florida Admnistrative
Code Rule 6B-1.006. Counts 5 through 7 of the Amended
Adm ni strative Conplaint identify the specific provisions of the
Princi ples that Respondent is alleged to have viol ated. Because
Petitioner failed to prove the rule violations alleged in Counts
5 through 7, it also failed to prove that Respondent viol at ed
Section 1012.795(1)(i), Florida Statutes (2002).

60. Count 4 of the Amended Administrative Conpl ai nt
al | eges that Respondent violated Section 1008.24(1)(c), Florida
Statutes (2002), which provides that it is unlawful for anyone
to knowingly and willingly “[c]oach exam nees during testing or
alter or interfere with exam nees' responses in any way.”

Accord 8§ 228.301(1)(c), Fla. Stat. (2002) (repealed effective
January 7, 2003, but included in the Test Adm nistration Mnual
for the 2003 FCAT as the “Florida Test Security Statute”).

61. The evidence was not clear and convincing that
Respondent coached her students during the actual 2003 FCAT or
that she otherwise altered or interfered with their responses.
Accordingly, Petitioner failed to prove that Respondent viol ated
Section 1008.24(1)(c), Florida Statutes (2002).

62. Count 5 of the Anended Adm ni strative Conpl ai nt
al | eges that Respondent violated Florida Adm nistrative Code

Rul e 6B-1.006(3)(a), which requires teachers to “make reasonabl e
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effort to protect the student fromconditions harnful to
| earning and/or to the student’s nental and/or physical health
and/ or safety.”

63. The evidence was not clear and convincing that
Respondent provided her students with any inappropriate
assi stance during the actual 2003 FCAT or that Respondent’s
students suffered any adverse educati on consequences as a result
of the invalidation of their tests. Accordingly, Petitioner
failed to prove that Respondent violated Florida Adm nistrative
Code Rul e 6B-1.006(3)(a).

64. Count 6 of the Anended Adm nistrative Conpl ai nt
al | eges that Respondent violated Florida Adm nistrative Code
Rul e 6B-1.006(4)(b), which requires teachers to “not
intentionally distort or m srepresent facts concerning an
educational matter in direct or indirect public expression.”

65. The evidence was not clear and convincing that
Respondent provided her students with any inappropriate
assi stance during the actual 2003 FCAT and, as a result,
Petitioner failed to prove that Respondent violated Florida
Adm ni strative Code Rule 6B-1.006(4)(b).

66. Count 7 of the Amended Admi nistrative Conplaint
al | eges that Respondent violated Florida Adm nistrative Code
Rul e 6B-1.006(5)(a), which requires teachers to “nmaintain

honesty in all professional dealings.”
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67. The evidence was not clear and convincing that
Respondent provided her students with any inappropriate
assi stance during the actual 2003 FCAT and, as a result,
Petitioner failed to prove that Respondent violated Florida
Adm ni strative Code Rule 6B-1.006(5)(a).

68. Counts 8 and 9 of the Anended Adm nistrative Conpl ai nt
al l ege that Respondent violated Florida Adm nistrative Code Rule
6A-10.042(1)(c) and (1)(d), respectively. Those rule provisions
state:

(c) Exam nees shall not be assisted in
answering test questions by any means by
persons adm ni stering or proctoring the
adm ni stration of any test.

(d) Exam nees’ answers to questions
shall not be interfered with in any way by
persons adm ni stering, proctoring, or
scoring the exam nations.

69. The provisions of Florida Adm nistrative Code Rul e 6A-
10. 042 apply to the 2003 FCAT even though Section 229.57,
Florida Statutes, which is one of the statutory sections
specifically included within the scope of the rule, was repeal ed
effective January 7, 2003. That statute is virtually identical
to Section 1008.22(3)(c), Florida Statutes (2002), which becane
the statutory authority for the FCAT effective January 7, 2003.
Mor eover, both Section 229.57, Florida Statutes, and Florida

Adm nistrati ve Code 6A-10.042 were referred to in the Test
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Adm ni stration Manual for the 2003 FCAT as the controlling
authority for the test.

70. The evidence was not clear and convi nci ng that
Respondent provi ded her students with any inappropriate
assi stance during the actual 2003 FCAT and, as a result,
Petitioner failed to prove that Respondent violated Florida
Adm nistrative Code Rule 6A-10.042(1)(c) or (1)(d).

71. Wth respect to the appropriate discipline, Section
1012. 796(6), Florida Statutes (2002 and 2004), requires the
adm nistrative |law judge to “make recomrendati ons in accordance
W th subsection (7) [of Section 1012.796, Florida Statutes].”

72. Section 1012.796(7), Florida Statutes (2002), requires
the Commi ssion to enter a final order “either dism ssing the
conpl aint or inposing one or nore of the . . . penalties”
enunerated in that subsection. The penalties range from
revocation of the teacher’s certification to a witten reprimnd
by the teacher’s supervisor, with a copy placed in the teacher’s

certification file. 1d. See also 8§ 1012.795(1), Fla. Stat.

(2002) .
73. Because Petitioner failed to prove the allegations
agai nst Respondent, no discipline is appropriate and the

Commi ssi on should dismss the Anended Admi nistrative Conpl aint.
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RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMMVENDED t hat t he Conmi ssion issue a final order
di sm ssing the Arended Adm ni strative Conpl ai nt agai nst
Respondent .

DONE AND ENTERED this 6th day of April, 2005, in

Tal | ahassee, Leon County, Florida.

//@/M/W/

T. KENT WETHERELL,

Adm ni strative Lam/Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vi sion of Adm nistrative Hearings
this 6th day of April, 2005.

ENDNOTE

1/ Exhibits P-1, P-4, P-7, P-8, P-9, and P-11 are
guestionnai res conpl eted by several of the students in
Respondent’ s cl ass approxi mately one week after they took the
FCAT. Exhibits P-2, P-5, P-6, and P-10 are statenents given by
several of the students approximately two nonths after they took
the FCAT. Respondent agreed at the hearing to the adm ssibility
of those exhibits, but took the position that the statenents in
the exhibits could not independently support findings of fact
because they were hearsay and no hearsay exception applied. See
§ 120.57(1)(c), Fla. Stat. (2004). Petitioner acknow edged the
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hearsay nature of the statenents, but took the position that the
exhibits satisfied the “past recollection recorded” hearsay
exception in Section 90.803(5), Florida Statutes (2004), and
that the statenents in the exhibits could therefore

i ndependent |y support findings of fact. The undersigned
prelimnarily determ ned at the hearing that the exhibits

sati sfied that hearsay exception, but deferred final ruling on
the issue to allow the parties an opportunity to present
additional |egal argunent in their PROs. Having reviewed the
exhibits, the pertinent portions of the Transcript, and the

| egal argunent in the parties’ PROs, the prelimnary ruling is
reaf firmed; the exhibits are adm ssible under the hearsay
exception in Section 90.803(5), Florida Statutes (2004). The
students identified the statements as their own and testified
that they would not have nade the statenments unless they had
believed themto be true at the time, which is an adequate

predi cate under Section 90.803(5), Florida Statutes (2004). See
generally Kinbrough v. State, 846 So. 2d 540, 542-44 (Fla. 4th
DCA 2003); Ehrhardt, Florida Evidence 8§ 803.5, at 752 n.5
(2002).

COPI ES FURNI SHED,

Kat hl een M Ri chards, Executive Director
Education Practices Comm ssion

Depart ment of Education

325 West Gai nes Street, Room 224

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Departnent of Education

1244 Turlington Buil ding

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards

Depart nment of Educati on

325 West Gaines Street, Suite 224-E
Tal | ahassee, Florida 32399-0400

Thomas W Brooks, Esquire
Meyer & Brooks, P.A

2544 Bl ai rstone Pines Drive
Post O fice Box 1547

Tal | ahassee, Florida 32302
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Edward T. Bauer, Esquire

Br ooks, LeBoeuf, Bennett & Foster, P.A
863 East Park Avenue

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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